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The Clean Water Act (CWA) and the Resource Conservation and
Racovery Act of 1976 (RCRA) prohibit the discharge or disposal of
pollutants without a permit, assign prunary authority to 1ssue
permits to the Envircnmental Protection Agency (EPA), and allow
EPA to authorize a State ta supplant the federal permit program
with one of its own under specified circumstances. Raspondent State
sued petitianar Dapartment of Energy (DOE) over its operatiun nf &
uranium-processing plant in Ohio, sseking, among other refief, both
state and federal civil penalties for past violations of the CWA and
RCRA and of siate laws enacted to supplant those federal statutes.
Although conceding, inter alia, that both statutes render federal
agencies liablc for “coercive” fines unposed to induce comphance with
\njunctions or other judicial orders designed to modify behavior
prospectively, DOE asxnartad sovereign ymmnnty from liabihity fu
“punitive” fines imposed to punish past violations. The District Court
held that both statutes waived federa] soversign immunity from
punitive fines, by both their federal-facilities and citizen-suit sections.
The Court of Appeals atfirmed in part, holding that Congress had
waived immunity as to punitive fines in the CWA’s federal-facilities
seetion and RCRA's atizen-suit section, but not in RCRA’s federal-
facilitico aection.

Held: Congress has not waived the National Government's savereign
immunity from liabihty fur civil fines imposed by a State tor past

* Together with No. 90-1517. OAio et al v. United States Department
of Energy, alsv un certioran to the same ¢ourt.
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violanons of the CWA or RCRA. Pp. 5~20.
¢a) This Court presuinies congressional familianty with the common
rule that any waiver of the Government’s soversign immunity must
be unequivaral  Sea United Siazes v. Micchell, +45 U. 3. 585,
538-539. Such waivers must be construed stnctly in faver of the
sovereign and not enlarged beyond what the language requires. See,
¢, g., Ruckelshaus v. Sierra Club, 463 U. S. 680, 685-686. P. 5.
(%) Aithough both the CWA and RCRA citizen-suit sections auths-
rize a State to commence a civil action Sagainst any person (including
. the United States . ..),” and authonze the district courts to
impose punitive fines under the Acts’ civil-penaites sections, the
incorporation of the latter sections must be read to encompass their
exelusman of the United Stakes from among the *peisun{s]” who may
be fined, see, e g, Engel v. Davenport, 271 U. S. 33, 38. The
citizen-suit sections’ initial inelumon of the United States as a
“person” goes only to the ¢lauses subjecting the Government to suit,
and a broader waiver may not be inferred. Both the CWA and RCRA
contain various provisions expressiy defining “person” for purposes of
the entire section in which the term occurs, thersby raising the
inference Lthat a special defininon not descnbed as being for purposes
of it8 “section” or “subchapter” was intended to have the more hmited
apphication 1w {ts own clause or sentence. Thin textual analysis gives
effect to all the language of the atizen-swit sections, since their
incorporations of their statutes’ mwl-penalties sections will cffectively
authorize punitive fines where a polluter other than the United
States 13 brought to court, while their explicit authonzations for suits
against the Unitad States concededly authonze coercive sanctions.
Pp. 5=10.
(c) The relevant portion uf the CWA'S federal-facilitias section, 33
U. 8. C. §1323(a)—which, inter alia, subjects tha Government to “all
State . . . requirements . . . and prucess and sancrions™; explains
that the Government's corresponding liability extends to “any require-
ment, whether substantva ar procedural . . ., and . . . to any process
and sanction . .. enforced in ... cour{t]”; and provides that the
Government “shall be liabla only for those civil penaltian ansing
under Federal law or imposed by a Stats . . . court ., . to enforce
(its) order or . . . process®—does net waive the Government’s immumn-
ty us to punitive fines. Umo's first argument, that § 1323(a)’s use of
the word “sanction” must be understood to encompass punitive fines,
13 mustaken, as the terw's meaning 18 spacicus enough to cover
coercive as well as punitive fines. Moreover, good reason to infer
that Congress was umng “sanetion” in 1té coercive sense, to the
exelnmon of punitive fines, liea in the fact that § 1823(a) twice speaks
of “sanctions” 1n ¢onjuncthion with 1udicial “process,” which ia charae-
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tenstically “enforced” through forward-looking coercive measures, and
distingwislics “process and sanctions™ from substantive “requirs-
ments,” which may be enforced either by coercive or punitive means.
Pp. 11-1¢

id) Ohio’s second § 1323(a) argument, that fines authorized under
an EPA-approved state permit program ara wathin tha seope of the
“avil penalties” covered by the section's final walver proviso, alsn
faiis. The proviso's second modifier makes it plain that “civil penal-
ties” must at least include a eoercive penalty mnce they are examph-
fied by penalties ‘\mposed by a state . . . court to enforce {its] order.”
Moreover, the contannon that the proviso's “amsng under federal
law” modifier 18 broad enough to include penalties prescribed by EPA.
approved state statutee supplanting the CWA (s answered by this
Court's interpretation of the phrase “ansng under” federal law 1n 28
U. S, C. §1331 to exclude cases in which the plaintiff relics on state
law, even when the State’s exercise of power in the particular
circumstances 18 expressiy permitted by federal law, see, e. 2., Gully
v. ¥irst National Bank in Mendian, 299 U. S. 109, 116, and by the
probability that Congress adopted the same interpretation of “ansing
under federal law™ here, see, e g., [CC v. Locomonive Engineers, 482
U. S. 270, 284-285. The piain language of the “civil penaities
mnsing under federal law” phrase suggests an apparently expanmve
but uncertain waiver that 13 in tension with the clear waiver for
¢oercive fines avinced in § 1323(a)'s antscedent text; that tenson is
resolved by the requirement that any statement of waiver be un-
equivocal and the rule that waivers be narrowly constnied
Pp. 14-117.

te) RCRA's federal-facihities section—which, i1n relevant part,
subjects the Govermmusnt g “all . . . State ., . requirements, both
substantive and procedural (including any reqmirement for permits or
raporting or any provisions for injunctive relief and such sanctions as
may be 1mposed by & court to enforce such relief),” and provides that
the United States “shall [nnt] he immune . . . from any procass or
sanction of any . .. Court with respect to the snforcement of any
such injunctive relief®—is most reasonably interpreted as inclvding
subatantive standards and the coaraive means for implementing those
standards, but excluding pumtive measares. All of the textual
indications of the kinds of requirements meant to bind the Govem.
ment refer either tc mechanisms requinng raview for substantive
complianee (permit and reporting requarements) or to mecharusma for
enforcing substantive compiiance in the future (injunctive relief and
sanctions to enfores it), in atark contrast to the statute’s failure tu
mentian any mechanism for penalining past vivlations. Moreover, the
fact that the only specific reference to an enforcament machamsm in

Lt/
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the provision’s final sentence desenbes “sanction” as a coeraive means
of injunctive enfor¢ement bars any inference that a waiver of i\mmu-
nity from “requirements” somehow extends to punmtive fines that are
never so much as mentioned. Dp. 17-19.

904 F. 2d 1058, reversed and remanded.

SOUTER, J.. deliverad the opinion for a8 unanimous Court with respect
to Part 11-C. and the opinion of the Canrt wath respect to Parta I, 1I-A,
II-B, and III, in which REHNQUIST, C: J.. and O'CONNOR, SCALIA,
KENNEDY, and THOMAS, JJ.,, joined. WHITE, J,, filed an opinion caneur-
nng in part and dissenting in part, in which BLACKMUN and STEVENS,
JJ., joined.
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SUPREME COURT OF THE UNITED STATES

Nos. 90-1341 AND 90-1517

UNITED STATES DEPARTMENT OF ENERGY,
PETITIONERS
Y0o-1341 v.
OHIO ET Al

OHIO, kT AL., PETITIONERS
90-1517 v.
UNITED STATES DEPARTMENT OFF ENERGY

ON WRITS OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE SIXTH CIRCUIT

[Apni 21, 1992]

JUSTICE SOUTER dclivered the opiunivn of the Court.

The question in this case is whether Congress has waived
the National Government's sovereign immunity from La-
bility for civil fines imposed by a State far past violations of
the Clcan Water Act (CWA), 86 Stat. 816, as amended, 33
U. S. C. § 1251, et seq., or the Resource Conservation and
Recovery Act of 1976 (RCRA), 90 Stat. 2796, as amended,
42 U. S C. §6901 et seq. We hold it has not done so in
cither instance.

1

The CWA prohibits the discharge of pollutants into
navigable waters withoul a permit. Secuon 402, codified at
33 U.S. C. §1342, gives primary authority to issue such
permits to the United States Environmental Protection
Agency (EPA), but allows EPA ta authorize a State to
supplant the federal permit program with one of its own, if
the state scheme would include, among other features, sufli-
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ciently stringent regulatory standards and adequate
provisions fur penalties to enforce them. See generally 33
U. S. C. §1342(b) (requrements and procedures for EPA
approval of state water-pollution permit plans); see also 40
CFR §§123.1-123.64 (1991)(detailed requirements for state
plans). RCRA regulates the disposal of hazardous waste 1o
much the same way, with a permit program run by EPA
but subject to displacement by an adequate state counter-
part. See generally 42 U. S. C. §6926 (requirements and
procedures for EPA approval of state hazardous-waste
disposal permit plans); see also 40 CFR §§271.1-271.138
(1991) (detailed requirements for state plans).

This case began in 1986 when respondent Statc of Ohio
sued petitioner Department of Energy (DOE) in Federal
Distriet Court for violations of statc and federal pollution
laws, including the CWA and RCRA, in operating its
uranium-processing plant in Fernald, Ohio. Ohio sought,
among other forms of relief, both state and federal aivil
penalties for past violations uf the CWA and RCRA and of
state laws enacted to supplant those federal statutes. See,
e.g., Complaiut § 64 (seeking penalties for violations of state

law and of regulations issued pursuant to RCRA); id., 1115

(seeking penalties for violations of state law and of CWA).'!
Before the district court ruled on DOE’s motion for dismiss-
al, the parties proposed a consent decree to settle all but
one substantive claim,? and Ohio withdrew all outstanding
claims for relief except its request for civil penalties for

'Federal and state-law fines differ both as to thair amounts and the
sovereign that gets them, state-law fines going to the State, and federal-
law fines going to the federal treasury. Ohio's state-law fines are
currently lower than their federal law countarparts. See generally Tr.
of Oral Arg. 36-37, 48-52; see a8 Brief for Respondent 36. The parties
have agreed that if DOE s liable for both federal and state-law fines it
will be nssessed only for the latter. See Stipulation Between DOE and
Ohto, 992.1, 3.1, App 87, 89, 90.

1Thae parties agreed W stay one clann pending completion of a tachmical
study. See Stipulation Between DOE and Ohin, App. 87-88.

ru
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DOE's alleged past violations. See Consent Decree Between
DOE and Otuv, App. 63. By a contemporaneous stipulation,
DOE and Ohio agreed on the amount of civil penalties DOE
will owe if it is found hable for them, see Stipulation
Between DOE and Ohio, id., at 87. The parties thus left for
determination under the motion to dismiss only the issue
we consider today: whether Congress has waived the
National Government's sovereign immunity from liability
for aivil fines imposed for past failure to comply with the
CWA, RCRA, or state law supplanting the federal regula-
tion.

DOE admits that the CWA and RCRA obligate a federal
polluter, like any other, to obtain permits from EPA or the
state permitting agency, see Brief for Petitioner 24 (discuss-
ing CWA); id., at 34—40 (discussing RCRA)® DOE alsy
concedes that the CWA and RCRA render federal agencies
liable for fines imposcd to induce them v cumply with
injunctions or other judicial orders designed to modify
behavior prospectively, which we will speak of hereafier as
“coercive fines.” See id., at 19-20, and n. 10; see alson. 14,
tnfra. The parties disagree only on whether the CWA and
RCRA, in either their “federal-facilities™ or “citizen-suit”™

‘DOE’s water-pullution permit was issued by EFPA. See Complaint
1 29. DOE had no RCRA permit at the time Ohio commencad this suit,
despite RCRA's requirement that facilities such as DOE's Fernald plant
obtain one. See Complaint 19 50, 52, 57; Answer of Federal Defendants
q57.

‘33 US.C. §1323(a) (CWA); 42 US.C. §6861 (RCRA). The federal-
facihties sections of the CWA and RCRA govern the axtant to which
federally operated facilities, such as DOE's Fernaid taality, are subject
to the requirements, including fines, of both their respective statutes and
EPA-approved state-law reguiation and enforcement programs.

*33 US.C. § 1366(a) (CWA); 42 U.S.C. §6972(a) (RCRA). The dtizen-
suit sections of the CWA and RCRA authonze private enforcament of the
provisions of their respactive statutes. Unlike the waivers in the faderal-
faclities seetions, which sat farth the scope of federnl sovereign 1musunity
fram the requiremonte, including fines, of buth their respective statutes
and EPA-approved stata-law ragulation and enforcement programs, the

[
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sections, waive federal sovereign immunity from liability for
fines, which we will refer to as “punitive,” imposed to
punish past violations of those statutes or state laws
supplanting them.

The Umited States District Court for the Southern
District of Ohio held that both statutes waived federal
sovereign immunity from punitive fines, by both their
tederal-facilities and citizen-suit sections. 689 F. Supp. 760
£1988). A divided panel of the United States Court of
Appeals for the Sixth Circuit affirmed in part, holding that
Congress had waived immunity from punitive fines in the
CWA's federal-facilities section and RCRA’s citizen-suit
section, but nnt in RCRA's federal-facilities section. 904 F.
2d 1058 (1990).° Judge Guy dissented, concluding that
neither the CWA’s fedcral-facilities section uur RCRA's
citizen-suit section sufficed to provide the waiver at issue.
1d., at 1065- 1068.

In No. 90-1341, DOE petitioned for review insofar as the
Sixth Circut found auy waiver of immunity from punitive
fines, while in No. 90-1517 Ohio cross-petitioned on the
holding that RCRA's federal-facilities section failed to effect

citizen.suit sectinna, to the extent they waive federal tuuuunity at all,
waive such immunity only from federai-law penalties.

States may sue the United Statas under tha mtizen.suit sections. Sce
33 U.8.C. § 1365(a) (any “citizen” may bning e1tizen suit under CWA); id,,
§1365(g) (defining “aitizen” for purposes of CWA citizen-suit saction as
“person . .. having an interest which is or may be adversely affectad”™);
id,, § 1362(5) (defining “person” for purposes of CWA to include a State);
42 US.C. §1672 (“any person” may bnng atizen suit under RCRA}, id.,
§ 6903(15) (“person” for purposes of RCRA includes a Stata).

“The court hald that i1ts ruling on the CWA’s federal-fucilities section
sbviated any need to conmdut Lhat statute’s citizen-suit section. 504 F.
2d, at 1062.
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such a waiver.” We consolidated the two petitions and
granted certioran, 500 U. S, ___(1991).°

11

We start with a common rule, with which we presume
congressional tamiliarity, see McNary v. Haitian Refugee
Center, 498 U. S. __, (1991), that any waiver of the
National Government's sovereign immunity must be
unequivocal, see United States v. Mitchell, 445 1]. S 535,
538-539 (1980). “Waivers of immunity must be ‘construed
strictly in favor of the sovereign.’ MeMahon v. United
States, 342 U. S. 25, 27 (1951), and not ‘enlarge(d] . ..
Leyond what the language requires.’ Eastern Transporta-
tion Co. v. United States, 272 U. S. 675, 686 (1927)."
Ruckelshaus v. Sierra Club, 463 U. S. 680, 685-68G (1983).
By these lights we examune first the two statutes’ citizen-
suit sections, which can be treated together Lecause their
relevant provisions are similar, then the CWA's federal-
facilites scction, and, finally, the corresponding section of
RCRA.

"Ohic's peuttiun alsc asked that, if we reversed the lower court's
conclusion on the CWA's federal-facilities section, we conmder whether
that statute's atizen-suit section contained a waiver, an issue the Sixth
Circuit declined to reach.

The Sixth Girant's halding that the CWA's federal-favilities saction
waives federal sovereign immunity from punitive fines conflicts with the
Ninth Cireuit's conclusion that that section does nnt constitute such a
waiver. See Califor nia v. Departmens of Navy, 84S F. 2d 222 (CA9 1988).
One Court of Appeals Las found such a waiver in the CWA's aitizen-suit
sectivn. See Sierra Club v. Lujan, 981 F. 2d 1421 (CA10 1981). Two
other Courts of Appeais agree wath the Sixth Circuit that RCRA's
federal-facilities section dows ciot waive federal sovermgn :ammunity from
punutive fines. See Mitzelfels v. Department of Air Force, 908 F. 2d 1293
(CA10 1990); Uniterd States v. Washington, 872 F. 2d 874 (CA9 1989). No
nthar Court of Appeals appears w have conmidered whether RCRA's
citizen-suit section constitutes such a waver.
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A

So far as it voucerns us, the CWA’s citizen-suit section
reads that

“any citizen may commence a ciwvil action on his own

behalf — '

(1) against any person (including . . . the United States

..) who is alleged to be in violation of (A) an effluent
standard or limitation under this chapter or (B) an order
issued by the Administrator or a State with respect to such
a standard or Limitation . . ..

“The district courts shall have jurisdictivn . . . to enforce an
effluent standard or limitation, or such an order. . . as the
case may be, aud to apply any appropriate civil penalties
under (33 U. S. C. §1319(d)].” 33 U. S. C. §1365(a).

The relevant part of the corresponding section of RCRA is
similar:

“any person may commence a civil action on his own
behialf —

“(1XA) against any person (including ... the United
States) . . . who is alleged to be 1n violation of any permit,
standard, regulation, condition, requirement. prohibition, or
order which has become effective pursuant to this chap-
ter. ..

“(B) against any person, including the United States . . .
who has contributed or wha is contributing to the past or
present handling, storage, treatment, transportation, or
disposal of any solid or hazardous waste which may present
an imminent and substantial endangerment to health or
the environment . . . .
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... The distnet court shall have junisdiction ... to
cnforce the permit, stundard, regulation, condition, require-
ment, prohibition, or order, referred to in paragraph (1xA),
to restrain any person who has contributed or who is
contnbuting to the past or present handling, storage, treat-
inent, transportation, or disposal of any solid or hazardous
waste referred tc in paragraph (1XB), to order such person
to take such other action as may be necessary, or both, . . .
and to apply any appropriate civil penalties under (42
U. 5. C. §§6928 (a) and (g)].” 42 U. S. C. § 6972(a).

A State is a “citizen” under the CWA and a “person” under
RCRA? and is thus entitled to sue under these provisions.

Ohio and its amici argue that by specifying the United
States as an entity subject to suit and incorporating the
civil-penalties sections of the CWA and RCRA into their
respective citizen-suit sections, “Congress could not avoid
noticing that its literal language subject[ed) federal entitics
to penalties.” Brief for Respondent 36; see also, e.g., Brief
for National Governors’ Association, ef al. as Amici Curiae

14-16. It is undisputed that each civil-penalties provision

authorizes fines of the puaitive sort.

The effect of incorporating each statute’s civil-penalties
section into its respective citizen-guit saction is not, howev-
er, a8 clear as Ohio c¢laims. The Incorporations must be
read as encompassing all the terms of the penalty provi-
sions, including their limitations, see, e.g., Engel v. Daven-
port, 271 U. S, 33, 38 (1926) (adoption of earlier statute by
reference “makes it as much a part of the later act as
though it had been incorporated at full length”); see also 2B
N. Sicger, Sutherland Statutory Construction §51.08 (5th
ed. 1992), and significant limitations for present purposes
result from restricting the applicability of the civil- penalties

*See n. 5, supra.
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sections to “persons.”" While both the CWA and RCRA
define “persun” to cover States, subdivisions of States,
municipalities and interstate bodies (and RCRA even
extends the term to cover governmental corporations),'!
neither statute defines “person” to include the United
States.' Its omission has to be seen as a pointed one
when so many other governmental entities are specified. see
2A Singer, supra, §47.23, a faet that renders the civil-
penalties sections inapplicable to the United States.

Against this reasoning, Ohio argues that the incorporated
penalty provisions’ exclusion of the !Jnited States is
overndden by the National Government's express inclusion
as a “person” by each of the citizen.suit sections. There is,
of course, a plausibility to the argument. Whether that
plausibility suffices for the clamty required to waive
sovereign immunity is, nonetheless, an issue we need not
decide, for the force of Ohio’'s argument wunes when we
look beyond the citizen-suit sections to the full texts of the
respective statutes.

What we find elsewhere in each statute are various
provisions specially defining “person” and doing so express-

?See 33 U. S. C. § 131%(d) (CWA avil penalties seetion); 42 U. S. C.
§36208/a),ig) (RCRA civil penaities sections).

"'See 33 U. 5. C. § 13625) (defining “person” for purposes of CWA as
“anndividual, corporation, partuership, associanion, State, municipahity,
commussion, or political subdivision of a State, or any 1nterstate body™;
42 U. 8. C. § 6903(15) (dafining “parson” for purposea of RCRA as “an
individual, trust, firm, joint stoek company, corporation (including a
government corporation), partnership, assocation, State, municpality,
commiesion, pelitical subdivisivn of & State, of any interstate body”™).

7 A subsection of RCRA deahng with a federal demonstration program
tracking the disposal of medchea) wasts does in fact require that “each
department, agency, and instrumentahity of the United States” “be
trented as” o “person.” See Medicul Waste Tracking Act of 1988, § 2(a),
Pub. L. 100-582, 102 Stat. 2955, 42 U. S. C. § 6992e(b). This broader
crovimon. however, apphaz anly *{flor purposes of this Act,” ibul, wiuch
refars to the Medical Waste Trackang Act uf 1988 1tself, see 102 Stat.
2950.

- <+
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ly tor purposes of the entire section in which the term
occws. Thus, for example, “[flor the purpose of this [CWA]
section,” 33 U. S. C. §1321(a)7) defines “person” in such a
way as to exclude the various governmental entities
included in the general definition of “person” in 33
U. 8. C. §1362(5)." Again, “{flor the purpose of this
section,” § 1322 (aX8) defines “person” so as to exclude “an
individual on board a public vessel” as well as the govern-
mental entities falling within the general definition.
Similarly in RCRA, “{flor the purpose of . .. subchapter
{IX]” the general defimition of “person” is expanded to
include “the United States Government,” among other
entities. 42 U. 8. (1 §6991(6). Within each statute, then,
there is a contrast between drafting that merely redefines
“persan” when it occurs within a particular clause ur
sentence, and drafting that expressly alters the definition
for any and all purposes of the entire section in which the
special definition occurs.'* Such differences in treatment
within a ;ven statutory lext are reasonably understood to
reflect differences in meaning intended, see 2A Singer,
supra, §46.06, and the inference can only be that a special
definition not described as being for purposes of the
“section” or “subchapter” in which 1t occurs was intended to
have the more limited application to its own clause or
sentwence alone. Thus, in the instances before us here, the
1nclusion of the United States as a “person” must go to the
clauses subjecting the United States to suit, but no further.

See n.11, supra.

*The dissent fails tu appreciate this difference, arguing that § 1365(a)
“states that any person, as used 1n that subdivizion, includes the United
States,” post, at 4-5. That statement is simply incorrect; the citizen-suit
section does no more than inciude the United States in the class of
entities that may be the sulject of a suit brought under this section. In
stark contrast to the examples we have qiven, see supra, § 1365(a) does
not purport to apply tha more expanmve definition of “person” thruugh-
nut the subsection; by ita terma 1t spcuhs valy to the first mention of
“person.”
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This textual analysis passes the test of giving effect to all
the language of the citizen-suit sections. Those sections’
incorporations of their respective statutes’ civi-penalties
sections will have the effect of authenzing punitive fines
when a polluter other than the United States is brought to
court by a citizen, whule the sections’ explicit authonzations
for suits against the Uruted States will likewise be effective,
since those sections concededly authorize coercive sanctions
against the National Government.'*

A clear and unequivocal waiver of anything more cannot
be found; a broader waiver may not he inferred, see
Ruckelshaus, 463 U. S., at 685-686. Ohio’'s reading is
therefore to be rejected. See [/nited States v. Nord:wc Village
Inc., 503 U. S __, __(1992) (slip op., at 7).

B

The relevant portion of the CWA's fcderal-facilities
section provides that

“lelach department, agency, or instrumentality of the
... Federal Government ... shall be subject to, and
comply with, all Federal, State, interstate, and local
requrements, adminstrative authority, and process and
sanctions respecting the control and abatement of water
pollution in the same manner . . . as any nongovernmen-
tal entity . . . . The preceding sentence shall apply (A) to
any requirement whether substantive or procedural
(including any recordkeeping or reporting requirement,

YDOE explicitly concedes that such relief is avmiable agaminst the
United Stales in the context of aitizen suits pursuant to the CWA, see
Brief for Petitioner 33, and implicitly so concedes with regard to RCRA,
asa id , at 40—11. DOE also concedes that both statuias’ federal-facihities
sections authorize impesfion of injunctive-type relief againat the
National Government, see (d., at 18-20, and n. 10; eee aloo td., at 35.
DOE concadas federal liability to such penaltiea wathout re(erence to the
civil-penalties secticns of the CWA or RCRA.
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any requirement respecting permits and any other
requirement, whatsoever), (B) to the exercise of any
Federal, State or local administrative authority, and (C)
to any process and sanction, whether enforced in Federa!l,
State, or local courts or in any other manner. ... [Tlhe
United States shall be liable only for those civil penalties
ansing under Federal law or imposed by a State or local
court to enforce an crder or the-process of such court.” 33
U. S. C. §1323(a).

Ohio rests its argument for waiver as to punitive fines on
two propositivus. first, that the statute’s use of the word
“sanction” must be understood to encompass such fines, see
Brief for Respondent 26-29; and, second, with respect to the
fines authorized under a state permit program approved by
EPA, that they "ans|e] under Federal law” despite their
genesis in state statutes, and are thus within the scope of
the "avil penalties” covered by the congressional waiver.
Id.. at 29-35.

1

Ohio's first proposition i8 mistaken. As a generai matter,
the meaning of “sanction” is spacious #snough to cover not
only what we have called punitive fines, but coercive ones
as well. and use of the term carries na necessary implica-
tion that a reference to punitive fines is intended. One of
the two dictionaries Ohio itself cites rcflects this breadth,
see Black’s Law Dictionary 1341 (6th ed. 1990) (defining
“eanction” as a “[plenalty or other mechanism uf enforce-
ment used to provide incentives for obedience with the law
or with rules and regulations. That part of a law which is
designed to secure enforcement by imposing a penalty for
its violation or offeriug a reward for its observance”).
Ohio’s other such source explicitly adopts the coercive sense
of the term, see Ballentine's Law Dictionary 1137 (3d ed.
1969) (defining sanction in part as “[a] coercive measure”).
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Beyond the dictionaries, examples of usage in the coercive
sense abound. See, ¢.g., enfield Co. uf Cul. v. SEC, 330 U.
S. 585, 590 (1947) (fines and imprisonment imposed as
“coercive sanctions” when imposed to compel target “to do
what the law made it his duty to do”); Hicks v. Feiock, 485
U. S. 624, 633—634 n. 6 (1988) (“sanction” 1n Penfield was
civil because it was conditional;, contemnor could avoid
“sanction” by agreeing to comply with discovery order); Fed.
Rule Civ. Proc. 37(b) (describing as “sanctions” various
steps district court may take in response to noncompliance
with discovery orders, including holding recalcitrant
deponent in contempt), United States v. Westinghouse Elec.
Corp., G48 F. 2d 642, 649 (CA9 1951) (discussing “sanc-
tions,” imposed pursuant to Fed. Rule Civ. Proc. 37(b),
consisting of fine for each day litigant remained in non-
compliance with District Court's discovery order), Latrobe
Steel Co. v. United Steelworkers of America, Local 1637, 545
F. 2d 1336, 1344 (CA3 1976) (“Coercive sanctions . . . look
to the future awnd are designcd to aid the plaintil by
bringing a defiant party into compliance with the court
order or by assuring that a potentially contwnacious party
adheres to an injunction by setting ferth in advance the
penaltics the court will impuse if the party deviates from
the path of obedience”); Vincent v. Preiser, 175 W.Va. 797,
803, 338 S.E. 2d 398, 403 (1985) (discussing contempt
“sanctions” imposed “to compel ‘ompliance with a court
order™); Maltaman v. State Bar of Cal., 43 Cal. 3d 924, 936,
741 P. 2d 185, 189-190 (1987) (describing as “sanctions”
daily fine imposed on party until it complied with order
directing it to transfer certain property); Labor Relations
Comm'n v. Fall River Educators’ Assn., 382 Mass. 465,
475-476,416 N.E. 2d 1340, 1347 (1981 ) (affirming propriety
of imposition of “coercive contempt sanction”); Cal. Civ.
Proc. Code Ann. §2023(bX4) (West Supp. 1992) (authoriz-
ing, in response to litigant’s failure to obey discovery order,
“terminating sanction{s],” including “contempt sanction(s]”
and ordcrs staying further proceedings by recalcitrant
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itigant). Cf. 42 U. S. C. §6992efa) (waiving federal
medical-waste disposal facilities’ sovereign immunity from
various requirements, including such “sanctions as may be
imposed by a court to entorce {injunctive] relief”); id., § 6961
{using same language to waive other federal faalities’
immumty from RCRA provisions). Thus, resort to a
“sanction” carries no necessary implication of the punitive
as against the coercive. .

The term'’s context, of course. may supply a clanty that
the term lacks in isolation, see, e.g., Shell Oil Co. v. Iowa
Dept. of Revenue, 488 U. S. 19, 26 (1988). It tends to do so
here, but once again the clarity so found cuts against Ohio's
position. ‘The word “sanction” appears twice in §1323(a),
each time within the phrase “process and sanction{s].” The
first sentence subjects government agencies to “process and
sanctions,” while the second explains that the government's
corresponding liability extends to “any process aud sanction,
whether enforced in Federal, State, or local courts or in any
othcr manner.”

Three features of this context are significant. The first is
the separate statutory recogmition of three manifestations
of governmental power to which the United States is
subjected: substantive and procedural requirements;
administrative authonty; and “process and sanctions,”
whether “enforced” in courts or otherwise. Substantive
requirements are thus distinguished from judicial process,
even though each might require the same conduct, as when
a statute requires and a court orders a polluter to refrain
from discharging without a permit. The second noteworthy
feature is the conjunction of “sanction{s}” not with the
substantive “requirements,” bat wath “process,” in each of
the two instances in which “sanction” appears. ‘“Proccss”
normally refers to the procedure and mechanics of adjudica-
tion and the enforcement of decrees or orders that the
adjudicatory process finally provides. The third feature to
note is the statute’s refcrence to “process and sanctivus” as
“enforced”™ in courts or otherwise. Whereas we commonly
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understand that "requirements” may be enforced either by
backward-looking peuallies for past violations or by the
“process” of forward-looking orders enjoining future viola-
tions, such forward-looking orders themselves are character-
istically given teeth by equity's traditional coercive sanc-
tions for contempt: fines and bodily commitment imposed
pending comphiance or agreement to comply. The very fact,
then, that the text speaks of sanctions in the context of
enforeing “process” as distinct from substantive "require-
ments” is a good reason to infer that Congress was using
“sanction” in its coercive sense, to the exclusion of punitive
fines.

2

The last relevant passage of § 1323(a), which provides
that “the United States shall be liable only for those civil
penalties arising under Federal law or imposcd by a State
or local court to enforce an crder or the process of such
conrt,” is nut to the contrary, While thus proviso s uulike
the preceding text in that it speaks of “civil penalties,” not
“sanctions,” it is obviously phrased w clarify or limit the
waiver preceding it. Here our concemn is with its clarifying
function (leaving its luniting effect until later), and 1t must
be said that as a clarifier the proviso speaks with an
uacertain voice. To be sure, the second modifier of “civil
penalties” at least makes it plain that the term (like
“sanction,” to which 1t relates) must include a coercive
penalty, since such penalties are exemplified by those
“imposed by a state or local court to enforce an order or the
process of such court.” To this extent, then, the proviso
scrves to confirm the reading we reached above.

The role of the first modifier is problematieal, however.
On the one hand, it tugs toward a more expansive reading
of “civil penalties.” If by using the phrase “civil penalties
arising under federal law” Congress meant nothing more
than coercive fines arising undar federal law, it would have
been simpler to describe all such penalties as imposed to
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entorce an order or process, whether of a local, state, or
federul court. Thus, the first modifier suggests that the
civil penalties arising under federal law may indeed include
the punitive along with the coercive. Nevertheless, a
reading expansive enough to reflect a waiver as to punitive
fines would raise 2 new and troublesome question about the
source ot legal authority to impose such a fine. As far as
tederal law 1s concerned, the only available source of
authority to impose punitive fines is the civil-penalties
section, §1319%(d). But, as we have already seen, that
section does not authonize liahility against the United
States, since 1t applies only against “persons,” from whom
the United States s excluded.

Ohio urges us to find a source of authonty good against
the [United States by reading “ansing under federal law” (v
include penalties prescribed by state statutes approved by
EPA and supplanting the CWA. Ohio argues fur treating a
state statute as providing penalties “arising under federal
law" by stressing the complementary relationship between
the relevant state and federal statutes and the role of such
state statutes in accomplishing the purpose of the CWA.
This purpose, as Ohio states it, is “to encourage complance
with cumprehensive, federally approved water pollution
programs while shielding federal agencies from unautho-
rized penalues.” Briet for Respondent 34-35. Ohio asserts
that “federal fadlit; compliance . .. cannot be . . . accom-
plished without the [punitive) penalty deterrent.” Id., at
38.

The case for such pessimism is not, however, self-evident.
To be sure, an agency of the Government may break the
law where it might have complied voluntarily if it had faced
the prospect of punitive fines for past violations. But w say
that its “compliance cannot be . . . accomplished” without
such fines is tn assume that without sanctions for past
conduct a federal polluter can never be brought into future
compliance, that an agcncy of the National Guvernment
would defy un injunction backed by coercive fines and even

2%
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a threat of personal commitment. The position seems also
v ignore the fact that once such fines start running they
can be every dollar as onerous as their punitive counter-
parts; it could be a very expensive mistake to plan on
ignoring the law indefinitely on the assumption that
contumacy would be cheap.

Nor does the complementary relationship between state
and federal law support Ohio's claim that state-law fines
thereby “arise under federal law.” Plain language aside,
the far more compelling interpretative case rests on the
best-known statutory use nf the phrase “arising uander
federal law,” appearing in the grant of federal-question
junsdiction ta the courts of the United States. See 28
U.S. C. §1331. There, we have read the phrase “arising
nnder” federal law to excludc cases in which the plainuff
relies on state law, even when the State’s exercise of power
in the particular circumstances is expressly permitted by
federal law. See, e.g., Gully v. First National Bank in
Merwdian, 299 U. 5. 109, 116(1936) (suit over state taxation
of nationally chartered bank does not arise under federal
law even though such taxation would not be possible
without federal approval); International Bridge Co. v. New
York, 254 U. S. 126, 133 (1920) (congressional approval of
construction of bridge by state-chartered company does not
make federal law the source of nght to build bridge).'
Congress' use of the same language in § 1323(a) indicates a
likely adoption of our prior interpretation of that language.
See, e.g., ICC v. Locomotive Engineers. 482 1. S. 270,

Of course, the phrase “arising under” federal law appears in Arucle
111, § 2, of the Congtitution, where it has recerved 8 broader construction
than in its statutory counterpart. See Verlinden B.V. v. Central Bank of
Nigerwa, 461 U. S. 480, 494495 (1983). Ohic, however, has offered no
reason to believe Congress intended this broader reading rather than the
narrower statutary raading. Even assuming an equal likelihood for each
intant, our ruje requinng & narrow constructivn of wauiver language tips
the balance in favor of the narrow reading.

—
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284-285 (1987) (interpreting statute based on previous
interprelation of same language in another statute);
Northcross v. Memphis Bd. of Education, 412 U. S. 427, 428
(1973) (per curiam) (simiianty ot language in two statutes
“strong indication that [they] should be interpreted pari
passu”). ‘The probability is enough to answer Ohio’s
argument that “ansing under Federal law” in §1323(a) 1s
broad enough to cover provisions of state statutes approved
by a federal agency but nevertheless applicable ex proprio
vigore.

Since Ohio's argument for treating state-penalty prowi-
sions as ansing under federal law thus fails, our reading of
the last quoted sentence trom § 1323(a) leaves us with an
unanswered question and an unresolved tension between
closely related statutory provisions. The question is still
what Congress could have meant in using a seemingly
expansive phrase like “civil penaltics arising under federal
law.” Perhaps it used it just in case some later amendment
might waivc the government’s immunity {rum punjtive
sanctions. Perhaps a drafter mistakenly thought that
hability for such suuctions had somehow been waived
already. Perhaps someone was careless. The question has
nu satisfactory answer.

We do, however, have a response satisfactory for sover-
eigu unmunity purposes to the tension between a proviso
suggesting an apparently expansive but uncertain waiver
and its antecedent text that evinces a narrower waiver with
greater clarity. For under our rules that tension is resoived
by the requirement that any statement of waiver be
unequivocal: as against the clear waiver for coerave fines
the indication of a waiver as to those that are punitive is
less certain. The rule of narrow construction therefore
takes the waiver no further than the coercive variety.

"1
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C

We consider, finally, the federal-facilities section of
RCRA, which provides, in relevant part, that the National
Government

“shall be subject to, and comply with, all Federal, State.
interstate, and local requirements, both substantive and
procedural (including any requirement for permits or
reporting or any provisions for injunctive relief and such
sanctiors as may be unposed by a court to enforce such
relief) . . . in the same manner, and to the same extent,
a8 any person is subject to such requirements ...
Neither the United States, nor any agent, cmployee, or
officer thereof, shall be immune or exempt from any pro-
cess or sanction of any State or Federal Court with
respect to the enforcement of any such injunctive relief.”
12 U. S. C. §6961.

Ohio and its amict stress the statutory subjection of federal
facilities to “all . . . requirements,” which they would have
us read as an explicit and unambiguous waiver of federal
sovereign immunity from punitive fines. We, howcver,
agree with the Tenth Circuit that “all . . . requirements”
“can reasonably be interprcted as including substantive
standards and the means for implementing those standrds,
but excluding punitive measures.” Mitzelfel v. Department
of Air Force, 903 F. 2d 1293, 1295 (CA10 1990).

We have already observed that substantive requirements
can be enforced either punitively or coercively, and the
Tenth Circuit’s understanding that Congrees intended the
latter finds strong support in the textual indications of the
kinds of requirements meant to bind the Government.
Significantly, all of them refer either to mechanisms
requring review for substantive compliance (permit and
reporting requirements) or to mechanisms for enforcing
substantive compliance in the future (injunctive relief and
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sanctions to enforce 1t). In stark contrast, the statute
makes no mention of any mechawsu for penalizing past
violations, and this absence of any example of punitive fines
18 powerful evidence that Congress had no intent to subject
the United States to an enforcement mechanism that could
deplete the federal fisc regardless of a responsible officer’s
willingness and capacity to comply 1n the future.

The drafters’ silence on the subject of punitive sanctions
becomes virtually audibie after one reads the provision’s
final sentence, waiving immunity “from any process or
sanction of any State or Federal Court with respect to the
enforcement of any such injunctive rehef.” The fact that
the drafter’s onlv specific reference to an enforcement
mechanism descnbed “sanction” as a coercive means of
injunctive enforcement bars any inference that a waiver of
immunity from “requirements” somehow unquestionably
extends tn punitive fines that are never so much a3 men-
tioned."’

“We also reject Ohio's argument purporting to rest on Hancock v.
Train, 426 U. S. 167 (1976). In Hancock we determined that, as then
written, § 118 of the Clean Air Aet, 42 U.S.C. § 1857(f) (1970 ed.), dad not
require federal faalities to obtain state pollution permita as a condition
of sontinued operation. The rulevant portion of § 1857 required the
National Government to “comply with Federal, State, intarstate, and
local requirameante respacting control . , . of air pollution.” Ohio and ita
amici stress the point in our analysis where we found it significant that
§ 1857 did not require federal compliance with “all fadaral, state,
interstate and local requirements,” or with “all requirements of the
applicable state implementation plan.” See 426 U. S, at 182 (emphans
in ariginal). Thoey read our opinion as drawing a distinction between
substantive and procedural requirements, and as interpreting § 1867 as
not waiving federal inuuunity {rom procsdural requirementa, the group
in which we classified the state permit programs. Ohio and its amuct
conciude that tha dratters of RCRA took our checrvations in Hancxk tu
heart, and, seeking to waive federal scvereign immaunity for all purposes,
including liability for eivil pumtive fines, waived immunity for “all .
requirements, both substantive and procedural.” 42 U.S.C. § 6061; see
Brief for Respondent 41; see also, e.g., Bref for State of California et al.

lat



i

L}

H oL WYY Dy RN ver

90-1341--0PINION
20 UNITED STATES DEPARTMENT OF ENERGY v. OHIO

m

The judgment of the Court of Appeals is reversed, and the
case is remanded for further proceedings consistent with
this opinion.

as Amici Cunae 21.

The answer to this is twofold. Indications of the breadth of the
Government's obligation to comply with substantive or procedural
requirements deait with in Hancock do not nacessarily translate 1nto
indications that the Guvernment's subjection W mechanisms for enforeing
those obligations axtends to punitive as well as to coercive sanetions. In
any event, if Congress had in fact entertained the intentivn Ohio
suggoste, it would hardly have avoided any example of punative fines at
the same time as 1t expresslv mentioned the cnarcive injunetive remedy.
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Nos. 90-1341 AND 90-1517

UNITED STATES DEPARTMENT OF ENERGY,
PETITIONERS
90-1341 v
OHIO ET AL.

OHIO, T AL, PETITIONERS
90-1517 v.
UNITED STATES DEPARTMENT OF ENERGY

ON WRITS OF CERTIORAR! TO THE UNITED STATES COURT OF
APPEALS FOR THE SIXTH CIRCUIT

[April 21, 1992)

JUSTICE WHITE, with whom JUSTICE BLACKMUN and
JUSTICE STEVENS join, concurring in part and dissenting in
part.

This case concerns a uranium-processing plant which, the
Government concedes, has “contaminated the soil, air and
surface waters” of Fernald, Ohio, with radioactive materi-
als, “exceeded certain of the effluent limitations set forth”
in its water pollution permit, and “failed to comstruct
portions of the water pollution control facilities in accor-
dance” with the permit. Answer {428, 33.

The situation at the Fernald plant is not an aberration.
The Department of Energy (DOE) estimates that taxpayers
may pay $40 to $70 billion during the next 20 years to
clean up or contain the contamination at its facilities.’

iCleanup at Federal Faalities: Hearing on HL.R. 765 before the Sub-
conumtiee vn Transporiation and Hazardous Matenals of the House
Committes on Erergy and Commeree, 1018t Cong., 1st Sess., Ser. No.
1014, p. 44 (1989).
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Federal facilities fail to comply with the Clean Water Act
(CWA), 33 U. S. C. §1251 et seq., twice as frequently as
private industry.? And the compliance rate of the Depart-
ments of Detense and Energy with the Resource Conserva-
tion and Recovery Act (RCRA), 42 U. S. C. §6901 et seq., is
10 to 15 percent lower than that of private industry.’

In an effort to compel Government agencies to adhere to
the environmental laws under which private industry must
operate, Congress waived sovereign immunity for eivil
penalties in the federal facilities and citizen suit provisions
of the CWA, 33 1J. S. C. §§ 1323, 1365(a), and in the citizen
suit provision of the RCRA, 42 U, S. C. §6972(a). Today,
the majority thwarts this offort by adopting “an unduly
restrictive interpretation” of both statutes and writing the
waivers out of existence. Canadian Aviator, Led. v. United
States, 324 U. S. 215, 222 (1945); Block v. North Dakota ex
rel. Board of University and Schwul Luruls, 461 U. S. 273,
287 (1983). Insodoing, the majority ignores the “unequivo-
cally expressed” intenuon of Congress, United States v.
Nordic Village Inc., 503 U. S. __, ___(1992); United States
v. Muchell, 445 U. S. 535, 538 (1980), and deprives the
States of a powerful weapon in combatting federal agencies
that persist 1n despoiling the environment.

It is axiomatie that a statute should be read as a whale.
2A N. Singer, Sutherland on Statutory Construction § 46.05
(5th ed. 1992). When the federal facilities and citizen suit
provisions of the Clean Water Act are so read, the conclu-
sion becomes inescapable that Congress intended to waive
sovereign immumty for civil penalties under the statute.

3U.S. General Actounting Office, Report to Congressional Requestors:
Watar Pollution, Stronger Enforcement Nccded to Improve Compliance
of Federal Facilities 3 (1988).

*H.R. Rep. No. 102=111. p. 3 (1991).

o]
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The federal facilities provision, 33 U. S. C. §1323(a ), see
ante, at 10, both establishes the Government’s duty to
comply with the substantive and procedural requirements
of the CWA and explicitly waives immunity for civil
penalties. The first part of the federal facilities provision
states that the Federal Government is subject to “any
process and sanction,” regardless of the court in which it is
enforced. :

The majority devotes three pages of its opinion to a
tortured discussion of whether subjecting the Government
to “process and sanction” encompasscs liability for civil
penalties. See ante, at 11-13. Rather than engaging in
these analytic gymnastics, the Court needed to do nothing
more than read the rest of the federal facilities provision.
It clearly states:

“[T)he United States shall be liable only for those civil
penalties arising under Federal law or imposed by a
State or local court ta enforce an order or the process of

such court.” 33 U. S. C. §132%a).

Obvicusly, Congress intended the United States to be liable
for civil penalties. The plain language of the statute says
so. Therefore, the broad term “sanctions” used earlier in
the same subsection must include these penalties. Any
other reading would contravene the “ancient and sound rule
of coustruction that each word in a statute should, if
possible, be given effect.” Crandon v. United States, 494
U. S. 152, 171 (1990) (Sealia, .., concurring); Mountain
States Telephone & Telegraph Co. v. Senta Ana, 472 U. S.
237, 249 (1985); Colautti v. Franhlin, 439 U. S. 379, 362
(1979).

The question, then, is not whether Congress has waived
federal immunity for civil penalties. The waiver here
unambiguously reached those claims fur civil penalties
“ansing under” federal law. The critical inquiry is under
what circumstunces civil penalties arise under federal law.
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A

Ohio contends that it is entitled to recover civil penalties
on two different claims: the first brought under the CWA
itself, through its citizen suit provision, 33 U.S.C.
§ 1365(a), and the second under the Ohio water pollution
laws that arise under the CWA’s distinctive mechanism
allowing States ta administer CWA enforcement within
their own boundaries. Ohio Rev. Code Ann. §6111.09
(Supp. 1987). 1 agree that the waiver of immunity covers
both types of ¢laims.

1

First, the CWA waives sovereign immunity for civil
penalty ciaims brought under the Act’s citizen suit clause.
33 U.S.C. §1365(a). See ante, at 6. That section unam-
biguously provides authority to sue “any person (including
.. . the United States . . .)" and to recover “any appropriate
civil penalties” under the civil penalties clause of the CWA
enforcement provision, § 1319(d). It is impossible to fathom
a clearer statement that the United States may be sued and
found liable for civil penalties. The enforcement provision
lists those violations that may be subject to a civil penalty,
sets a ceiling on the size of the penalty, and lista factars
that the court should consider in determining the amount
of a penalty. Ibid.

Nevertheless, the majority concludes that this straightfor-
ward approach is not sufficient to waive immunity. The
Court latches onto the fact that the enforcement provision
does not include its own definitivn of “person” and that the
CWA'’s general purpose definition of the word “person” does
not include the Urized States. §1362(5).' Again, there is
a short answer to this claim. The statute says, in plain
English, that its general defimitions apply “(eJxcept as

‘Section 1362(5) stutas: “The term ‘person’ means an individual
curpuration, partaership, association, Stata, municipality, commismon, or
political subdivision of a State. or any interstate body.”
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otherwise specifically provided.” $1362. The citizen swt
provision is one of the exceptions to the general rule; it
states that any person, as used in that subdivision, includes
the United States. §1365(a). Certainly this special defimu-
tion applies to the civil penalty enforcement provisions it
incorporates.

To conclude otherwise 15 to resort to “ingenuity to create
ambiguity” that simply does not exist in this statute.
Rothschild v. United States, 179 U. S. 463, 465 (1900).

2

The CWA also waives immunity for civil penalties arising
under State laws enacted to allow local administration of
the CWA permit program. The majority rejects this
propusition by relying on cases in which the Court has held
that state laws approved by the Federal Government do not
“arise under” federal law. See ante, at (6. But these cases
are inapposite because the CWA regime goes far beyond
simple federal approval of State action. Instead, the Act
establishes a distinctive variety of cooperative federalism.

As we recently explained, “The Clean Water Act antici-
pates a partnership between the States and the Federal
Government . ...” Arkansasv. Oklahoma, 503 U. S. ___,
—. (1992) (slip op., at 8). To effectuate this partnership,
the CWA authorizes the Environmental Protection Agency
(EPA) to issue pollution discharge permits, 33 U.S. C.
§ 1342, but provides that a State may “administer” its own
permit system if it complies with detailed statutory and
regulatory requirements. 33 U. S. C. §1342(b); 40 CFR
§§123.1-123.64 (1991). A State that seeks to “administer”
a permitting program is required to adopt a system of civil
penalties. 33 U. S. C. §1342(bX7). Federal regulations
establish the minimum size of the penalties and mandate
how and when they must be imposed. 40 CFR §§123.27(a)
(3Xi), 123.27(bX 1), 123.27(c) (1991).

Even when a State obtains approval to admunister its
permitting system, the Federal Government maintains an
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extraordinary level of involvement. EPA reviews state
water quality standards. 33 U. S. C. §1313(c). It rewains
authority to object to the issuance of particular permits,
§ 1342(dX2), to monitor the state program for continuing
compliance with federal directives, §1342(c), and even to
enforce the terms of state permits when the State has not
instituted enforcement proceedings. §131%a).

Under this unusual statutory structure, compliance with
a state-administered permit is deemed compliance with the
Clean Water Act. §1342(k). Indeed, in EPA v. Oklahoma,
decided together with Arkansas v. Oklahoma, the EPA
asserted that “the showing necessary to determine under
the (C'WA whether there is compliance with any particutar
state [pollution] standard is itself a matter of federal, not
state, law.” Bnef for Petitioner, O.T. 1991, No. 90-1266,
p- 18, n. 21 (emphasis added). Cf. Arkansas v. Oklahoma,
supra, at — (slip op., at 18) (recogmizing thc “fedcral
character” of state pollution standards in interstate pollu-
tion controversy). This couclusion is not surprising, since
the citizen suit provision of the CWA authorizes any citizen

to sue under federal law for a “violation of . .. an order
issued by . . . a State with respect to any {effluent] standard
or umitation . ...” 33 U. S. C. §1365a).

Given the structure of the Act, it is apparent that the
“arising under” Lmitation on the waiver of sovereign
immunity was not intended to protect the Fede:al Govern-
ment from exposure to penalties under state laws that
merely provide for the administration of a CWA permit
system. Instead, the limitation shields the Government
from liability under state laws that have not been subject
to mtial EPA review and ongoing agency supervision.’

'States may adopt niore ngoruus water gaality standards than those
established under the CWA. EPA regulations pravide that a State 15 not

precluded from:
“(1) Adopting or enfor¢ing requirements which are more stringent or

more extensive than those required under thia part;
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Only by resorting to “an unduly restricuve interpretation”
of the CWA and focusing on the “ansing under” language in
isolation can the majority reach a contrary result. Canadi-
an Aviator, 324 U. S,, at 222.

B

Because of its determination to find that civil penalties
are not available against the Government, the majority
paints itself into a corner. The Court acknowledges that its
distortion of the statute leaves the phrase “civil penalties
arising uwuder Federal law” devoid of meaning. See ante, at
17. But rather than reading the CWA as Congress wrote it
and recognizing that it effects a waiver of immunity, the
majority engages in speculation about why Congress could
not have meant what it unambiguously sad:

“Perhaps it used {civil penalties arising under federal
law] just in case some later amendment might waive
the Government's immuuity from punitive sanctions.
Perhaps a drafter migtakenly thought that liability for
such sanctions had somehow been waived already
Perhaps someone was careless.” Ibid.

It is one thing to insist on an unequivocal waiver of
Rovereign immunity. It is quite another “to impute to
Congress a desire for incoherence” as a basis for rejecting
an explidt waiver. Keifer & Keifer v. Reconstruction
Finance Corporation, 306 U. S. 381, 394 (1939); Franchise
Tax Bd. of California v. United States Pastal Service, 467
U. S. 512, 524 (1984). Cf. Canadian Aviator, supra, at 225.
That is what the majority docs today. “Surely the interest
in requiring the Congress to draft its legislation with

*(2) Operating a program with a greatur suope of covernge than that
required nnder this part. Ifan approved State program has greater scope
of coverage than requircd by Fadarel law the additional enverage is not
part of the Federally approved prugrane.® 40 CFR §123.1(hxi) (1991)
(emphasis addad).
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greater clanty or precision does not Justify a refusal to
wake a goud fuith effort to ascertain the actusl meaning of
the message it tried to convey in a statutory provision that
is already on the books.” Nordic Village, 503 U. S., at —_—
{Stevens, J., dissenting) (slip op, at 7).

The unambiguous language of the federal facilities and
citizen suit provisions of the Clean Water Act clearly
contemplate a waiver of immunity as to suit for civil
damages, and “once Congress has waived sovereign immu-
Rity over certain subject matter, the Court should be careful
not to ‘assume the authority to narrow the waiver that
Congress intended.'” Ardestani v. INS, 502 U. S. ——
(1991) (shp op., at 7-8), quoting l/nited Ntates v. Kubrick,
444 U. S. 111, 118(1979): Irwin v. Department of Veterans
Affairs, 498 U. 8. _ , (1990).

II

Turning to the Resource Conservation and Recovery Act
(RCRA), I agree wath the majonity and with the Court of
Appeals that the RCRA federal facilities provision does not
effect an unambiguous waiver of immunity from civi
penalties. 42 U.S. C. §6961. See ante, at 17-18. The
section makes no reference to civil penalties and, instead,
waives immunity for “any such injunctive relief.” This
language comports with the Government's claim that the
waiver is intended to reach only coercive and not punitive
sanctions. The provision certainly does not unequivocally
encompass civil penalties.

However, I would find a waiver under RCRA's citizen suit
provigion, 42 U. S. C. § 6872(a), sce ante, at 6-7, which is
very similar to the ctizen suit provision in the CWA, for
the reasons I have explained above. See supra, Part 1-A-1,
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{11
The job of this Court is to determine what a statute says,
not whether it could have been drafted more artfully. In
this case, the federal facilities and citizer /1t provisions of
the CWA and the citizen suit piovision of the RCRA
unambiguously waive the Federal Gove...ment’s immunity
from civil penalties. That is all the law requires.



